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Abstract.

This article uses the shooting of Al-Jazeera journalist Shireen Abu Akleh as a case
study to evaluate and contrast the differing responses of the Islamic law of war and
the international humanitarian law. International humanitarian law condemns violence
against civilians (including journalists), likewise Islamic laws of war advocate protection
of journalists on battlefields. However, responsibility for the death of the journalist,
while reporting on the Israel-Palestine conflict, has never been assigned. Using this
event as a case study, this article applies an Islamic legal approach (along with the
method of jjtihad through giyas) to evaluate the criminality of Shireen Abu Akleh’s
death under both Islamic law and international humanitarian law, demonstrating the
commonality of these two approaches. This qualitative research study applies literature
study techniques to gather research data from reports, journals, books, and credible
media sources.

humanitarian law, Islamic war law, journalist, /jtihad, Qiyas

War or armed conflict cannot be prohibited because it is an international political
phenomenon which cannot be separated from the national interests as well as the
sovereignty of each country. Journalists have an important role in reporting on situations
occurring in an armed conflict, one of which is to ensure that the norms and ethics of
war are enforced by both parties to the conflict. Accurate journalist’s reports are passed
on through neutral media and enable the global community to gain valuable insights
into the situation on the battlefield.[1] This urgency makes the need for legal protection
for journalists when carrying out the task of covering the armed conflict

The protection law of war journalists apparently has not been able to fully protect
the security of journalists assigned to cover armed conflicts. This is shown from several
cases which befell journalists when covering armed conflicts, including cases in armed

conflicts in Syria and Palestine. Based on the Committee to Protect Journalist, 16
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journalists died in Syria while covering the armed conflict in Syria in 2015." Syria was
considered one of the most dangerous countries for journalists, where journalists have
been killed by the ISIS militant group which expanded its influence in parts of Iraq
and Syria.[2] One journalist from Japan, Kenji Goto, was beheaded in January 2015.
Furthermore, a female journalist named Rugia Hassan was kidnapped and executed by
the ISIS armed group in 2016.[3] Meanwhile, the shooting case of Al-Jazeera’s senior
journalist Shireen Abu Akleh was reportedly shot dead by Israeli soldiers on 11 May
2022, at 06.30 am while covering the war in Jenin, West Bank.[4] The case received
international attention, for the video footage showed that Shireen was wearing a blue
vest indicating she was a war correspondent journalist. Hence she should not be the

target of an attack.[5]

The cases of Kenji, Rugia and Shireen are just a few of the hundreds of cases where
journalists are casualties of war, and these numerous incidents have contributed to
the inclusion of journalist protections into the codes of international humanitarian low.
Based on Additional Protocols | and Il article 50 regarding the protection of civil society
during armed conflict, the status of journalists was equated as civil society which might
not become a target of war,[6] On the other hand, journalists also have a role as agents
of media propaganda through news framing in the mass media, as explained by mass
communication theory. It is necessary to pay heed to the neutrality of a journalist: it does

not lead to the politicization of the laws of war against journalists on the battlefield.

There are many parallels between the international humanitarian law, and the rules
of war delineated in the Islamic religious tenets, including the prohibition of making
women and children the objects of war. Pertinent to the protection of journalists on the
battlefield, Islamic war law did not specifically mention it as there was no one who had a
profession as a journalist. However, the Islamic legal approach can be integrated into the
development of contemporary legal situations and realities through the /jitihad method.
One method of jjtihad in Islam can be employed through giyas, namely by equating
the illat of law based on the meaning of language, events and the characteristics of
law.[7] Furthermore, Legal protection for journalists on the battlefield can become a
legal object in the realm of jjtihad through the giyas method.

Fajri Matahati in his book Fikih Jihad Contemporary focused his analysis on a review
of the means and methods of war in Islam, does not make specific mention of the
protection of journalists on the battlefield. However Khansadia Afifah’s article ‘The
Relevance of International Humanitarian Law to the Protection of Journalists on the
Battle Field (A Case Study of the Execution of American Journalist James Foley in

Armed Conflict in Syria)’ addresses this gap, and highlights the relevance of legal
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protection for American journalists executed by ISIS soldiers from the perspective of
international humanitarian law instead of the Islamic law of war perspective. Lorrain
Miura and Husni Syam focused on their studies on the responsibilities of warring states
towards journalists on the battlefield, but have not discussed the legal politics of states
parties to cases of protecting journalists on the battlefield. Meanwhile, Ibrahim Horoub
analysed the existence of citizen journalism in the Israeli-Palestinian armed conflict from
the professionalism side of a journalist when covering the lIsraeli-Palestinian armed
conflict. In contrast to previous studies, this research focuses on the analysis of the
actualization of universal Islamic laws of war, including the protection of journalists on
the battlefield through a case study of the shooting of Al-Jazeera journalist Shireen Abu
Akleh by the Israeli army.

This study discusses the status of journalists in international humanitarian law and
Islamic war law with a particular focus on the case of the shooting of journalist Al-
Jazeera by the Israeli army — using it as a case study to evaluate the perspective of

Islamic law of war and its alignment with international humanitarian law.

This research was qualitative research employing descriptive analytical methods. The
data collection technique used in this study was a literature study technique; the sources
of data were books, journals, reports and trusted websites related to the object under
study. The giyas approach or legal analogy was implied to analyze the status and
protection of journalists in armed conflicts using an Islamic war law perspective. The
main requirement of this approach was the existence of legal equality regarding the role
of journalists in an armed conflict. This approach prioritized inductive logic in inferring
a law, from the specific to the general law based on the meaning of language, events,
and the characteristics of the law.[8] Basically, the giyas approach established law for
an event or action for which there was no legal provision, which was analogous to

something that has been determined by law in Islam

Journalism is an activity of collecting data, images, information related to an event to
then be reported for public consumption. Journalists are people who carry out jour-
nalistic activities. Journalists have an important role in providing up-to-date information

on important events; hence, the wider community immediately knows the progress of
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each event.[9] Likewise with journalistic duties in armed conflicts, both national and

international.

The job of a journalist on the battlefield carries a very high risk for the safety of
journalists’ lives while on duty to cover. Cases of war crimes have to be faced by jour-
nalists, including targeted persecution, kidnapping, and even death. This has become
the focus of international humanitarian law, thereby creating additional protocols aimed
at increasing legal protection for civilians and injured victims, as well as establishing
detailed humanitarian rules when a national or international armed conflict occurred,[10]

including those relating to the protection of journalists.

The work carried out by war correspondent journalists includes collecting, processing
as well as publishing information news during the conflict, added by support staff such as
translators.[11] War correspondent journalists are journalists who have special authority
under the auspices of the protection of the armed forces. War reporters can enter
into armed conflict without having to become members of the armed forces. They are
considered civilians as it was explained in the 1929 Geneva Convention Ill Article 4 A
paragraph. War correspondent journalists fall under the special protection authority of
the armed forces, with a mission to provide information about ongoing armed conflict

events.[12]

On the other hand, the mass media as a journalistic forum also has a role as public
propaganda when reporting on an event. In this case, Alexandre Balguy argued that
war correspondent journalists should still not be the target of attacks even though they
aimed to carry out propaganda in reporting on armed conflict.[13] However, the neutrality
of journalists in armed conflicts must still be prioritized to maintain the principles of
chivalry and honesty in a war. A journalist is required to be neutral and fair in covering an
incident, and to provide an opportunity for all news sources to report [14] in accordance
with the journalistic code of ethics Chapter Il, article 5 to article 9 and Chapter lll, article
10 to article 15. This is in line with the status of civilians who may not be the target of
attack in war based on additional protocol | article 50 (1), as long as they do not take
up arms or do not endanger one of the belligerents. Thus, the non-neutral position of

journalists or the media can affect the safety of journalists on the battlefield.

34. Protection of Journalist on the Battlefield in International
Humanitarian Law

Arrangements regarding journalists in armed conflict already exist in Article 13 of the

Hague Convention,[15] which was further developed in Article 81 of the 1929 Geneva
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Convention.[16] The phenomenon of the outbreak of World War Il which resulted in many
civilian casualties including war journalists, prompted an increase in legal protection for
journalists which then regulated in the Geneva Convention Il Article 4A paragraph (4).
The article explains the terms “newspaper correspondent” and “reporters” which were
later replaced with “war correspondent” as well as an explanation of the position of war
journalists as civilians. The change in these terms aims to adjust the status and role of

journalists based on the development of the mass media.[17]

In International Humanitarian Law, the status of journalists is categorized as civilians
as explained in article 50 paragraph (1) Additional Protocol | regarding the definition of
civilians or civilians.[18] The article explained that a civilian was someone who was not:
a member of the armed forces of a warring party, a member of a militia or resistance
movement organized by the warring parties, a member of a permanent military force
declaring allegiance to one of the warring parties, and or civilian staking up arms
as described in Geneva Convention Ill article 4A (1), (2), (3) and (6). In international
humanitarian law, the status of journalists was categorized as civilian, as also explained
in article 4A (4)[19] showing arrangements regarding the status of civilians given to
journalists, as a form of protection for journalists carrying out their duties in war zones.
Moreover, in case there is doubt whether someone is a civilian, then that person must
be considered as a civilian.

The protection of civilians is divided into two protections, as stipulated in part Il of
the 1949 Geneva Convention IV, namely general protection and special protection.[20]
General protection is a prohibition against discriminatory attitudes towards personal
respect, kinship, wealth and the practice of the civilian population’s religious teachings,
and special protection for civilians who help other civilians under social organizations

when an armed conflict occurs.

As for the arrangements regarding protection given to war journalists specifically,
explained in Additional Protocol | 1977 Article 79 in protective measures for journalists
on the battlefield together with the status and mechanism of journalists when reporting
on an armed conflict.[21] Based on this article, war journalists carrying out their duties
in war areas are categorized as civilians deserving to protection, as long as they do not
take actions affecting their position as civilians. War journalists are also given special
identification marks obtained from the country they come from or the receiving country,

to show their status as civilians who cannot be attacked.
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3.2. The Politics of International Humanitarian Law in the Shooting
Case of Al-Jazeera Journalist Shireen Abu Akleh by the Israeli
Army

Article 21 of the 1949 Geneva Convention |l explained that ships with neutral status,
including merchant ships & cruise ships, which helped, collected and treated injured,
sick or sunken ships might not be arrested as long as they remained neutral.[22] Article
21 emphasizes that anyone with neutral status may not be arrested or made the target
of war, including war correspondent journalists getting neutral and having no indication
of taking up arms.

The shooting case of Shireen Abu Akleh by the Israeli army in May 2022 was not
the first case of violation of the laws of war, but it was the umpteenth case related to
violations of international humanitarian law in terms of the distinction principle. Shireen’s
case has not come to light, either from Israel as the perpetrator or from the United
States as Shireen’s national state. As the offending state, Israel has not taken significant
action against its soldiers who shot Shireen as stipulated in Article 49 of the Geneva
Convention I. Article 49 of the Geneva Convention | revealed the obligation of parties

to a conflict to seek and prosecute their soldiers who violate the rules of war[23]

Meanwhile, as the nation state of Shireen, America has also not taken any legal action
regarding her death while covering the armed conflict that took place in Jenin, the West
Bank. Based on the principle of passive nationality in international legal jurisdiction,
the United States has legal jurisdiction over Shireen as its citizen who was a victim of
the shooting by Israeli soldiers in Jenin, West Bank.[24] This has often been applied
by the United States in many cases of its citizens who were victims in other countries’
jurisdictions, but not in Shireen’s case.

In the context of Kuhn’s realism analysis, the United States is considered not to be in
favor of international humanitarian law enforcement in the case of Shireen Abu Akleh,
because of its alignment with Israel. The International Court of Justice and the United
Nations have yet to show any significant follow-up in handling this case. This strengthens
Azwar Asruddin’s opinion, that the realism paradigm of Thomas Kuhn’s version is still
relevant in analyzing current political phenomena and international relations.[25] In this
case, the United States prioritized the interests of power in its cooperative relationship

with Israel rather than seeking justice for one of its citizens.

In contrast to the constructivism paradigm which emphasizes norms as a result of the
social construction of society, so that politics and international relations are manifested

in the form of international custom as the highest legal norm.[26] Based on the theory
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of constructivism, the murder of Shireen Abu Akleh can be categorized as a violation
of international norms contained in the Geneva conventions and the Rome Statute.
Although in reality, Israel continues to reject the accusations leveled by Al Jazeera,
CNN, the New York Times and the United Nations regarding the shooting of Shireen.
This rejection can arise because Israel’s fear of being called a violator of international
humanitarian norms, the possibility of being prosecuted by the ICC if Israel admits to
the accusations, or Shireen’s coverage could jeopardize Israel’s position in carrying out
attacks on Palestine. These factors could be the reason for Israel to secure its position
in the eyes of the international community by shooting Shireen while doing coverage.

The United States itself has shown a stance that seems to consider the death of one
of its citizens as a case that does not need to be pursued further. As a superpower, the
United States, with its significant influence, could easily hold Israel accountable for the
killing of one of its citizens while performing humanitarian duties covering the armed
conflict in Jenin. However, the United States has not made any efforts to protect its
citizen and has instead welcomed the visit of Bezalel Smotrich, the Israeli Minister of
Finance who has called for the destruction of the village of Huwara in Palestine.[28]
This has become a controversy in international legal politics and raises assumptions of
racism and discrimination by the US government towards its own people, considering
that Shireen is a US citizen of Palestinian descent.

Israeli soldiers often violate the principle of distinction in armed conflicts by targeting
civilian populations, including Shireen while she was covering the situation of the armed
conflict. According to data compiled by the Palestinian National Committee (PNC), since
the beginning of January 2023 until May 22, 2023 alone, 156 Palestinians have been
killed by Israeli forces. This includes Israeli military attacks directed at refugees in the
Balata refugee camp in Nablus-northern West Bank on Monday morning Palestinian
time (22/05/2023). This attack not only resulted in the deaths of three Palestinians
but also injured six other individuals.[29] International humanitarian law and the ICC
are considered unable to address the violations committed by the Israeli military. This

phenomenon indicates the disregard of international humanitarian law by Israel.
3.3. The Case of the Shooting of Al-Jazeera Journalist Shireen Abu
Akleh from the Perspective of Islamic War Law

Islamic laws of war do not specifically explain the status of journalists on the battlefield,
as the profession of journalism did not exist during the time of Prophet Muhammad

and his companions. Therefore, the method of jjtihad is required to explain the position
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or status of journalists in armed conflicts. In the case of the shooting of Al-Jazeera
journalist Shireen Abu Akleh by the Israeli military, her status as a journalist falls under
the category of civilian population who should not be targeted in warfare. This is due
to the following reasons:

Firstly, Shireen Abu Akleh, being a woman, falls under the category of individuals who
must be protected in times of war. In the context of Islamic laws of war, there are several
groups which must be protected during armed conflicts and it is prohibited to target them
in attacks. These include women, children, the elderly, physically or mentally disabled
individuals, religious figures, and those who provide for their families.[30] It is clear
that Shireen’s status as a woman should be protected and she should not be targeted
in warfare, just like other disabled individuals,[31] as also explained in international
humanitarian law.

Secondly, Shireen served as a media delegate for Al-Jazeera assigned to cover the
situation on the battlefield. The role of journalists in the context of mass media assign-
ments covering events during armed conflicts can also be categorized as delegates
conveying messages related to the ongoing war. Fajri argued that journalists might not
be directly categorized as delegates. He believed that international organizations were
more appropriate to be categorized as envoys or delegates in Islamic laws of war.[32]
Islamic law strongly prohibits killing delegates. An attack or murder of a delegate is
considered a declaration of war, as happened in the Battle of Mu’tah during the time of
Prophet Muhammad.[33] Therefore, Shireen cannot be targeted by Israel. An attack on
Shireen can also be interpreted as Israel declaring war on the United States as Shireen’s

nationality.

Thirdly, Shireen is not a spy assigned by the enemy in a conflict. The role of journalists
as gatherers of information in the field can be categorized as espionage if it is proven
that the collected data is handed over to one of the conflicting parties and used by
that party to identify the weaknesses of the enemy or as a tool for public propaganda.
However, Shireen is not a spy but purely a journalist assigned as a war correspondent
with civilian status.

The status of journalists based on Islamic laws of war can be categorized as spies and
may be targeted if there is evidence of misuse of coverage data aimed at weakening
or cornering one of the parties. In this context, cameras and other tools used to gather
data can be considered as weapons because they pose a threat to one of the conflicting
parties. This aligns with the principle of necessity in international humanitarian law and

applies to civilian populations (including non-journalists) as well.
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Fourthly, Shireen’s neutrality in carrying out her journalistic duties during the ongoing
war and receiving payment for her work. Shireen serves as a wage-earning worker in a
reputable mass media outlet. Her role as a war correspondent does not show any bias
towards any of the conflicting parties. Shireen purely reports on the events at the conflict
site as part of her duties as an Al-Jazeera journalist, which is to provide information to the
public about the current conditions during armed conflicts. This strengthens Shireen’s
position as an “al-asif” (wage earner) who should be protected under Islamic laws of
war.[34] In fact, Prophet Muhammad (peace be upon him) repeatedly mentioned the
prohibition of killing workers or wage earners even in times of war.

Journalists are considered the eyes and ears of the public, as they can depict
the events that occur. Therefore, in Islam, the status of journalists cannot be directly
categorized as civilians until they demonstrate their neutrality towards the events they
report, as also explained in international humanitarian law. The presence of cameras or
other tools carried by journalists can pose a threat to one party if the conveyed news is
not balanced. However, this cannot be used as a basis to elevate the role of journalists
as combatants, considering the emergence of “citizen journalists” who aim to reveal
facts in the midst of armed conflicts. News from citizen journalists is also used as a data
source by independent and credible media journalists.[35]

These factors do not change their civilian status as long as they report in accordance
with the norms and ethics of journalism. Based on the above, the Israeli army has no
justification to target or attack Shireen as a war correspondent. Therefore, the shooting
of Shireen Abu Akleh by the Israeli army while preparing to cover the war constitutes a
violation of international humanitarian law and a violation of Islamic laws of war.

The concept of the Islamic state is divided into several categories: Dar al-Islam, Dar
al-Harb, and Dar al-Ahd.[36] Based on the legal-political case that Shireen faced, both
the United States and Israel can be categorized as Dar al-Harb, as they have committed
injustice against other human beings, deserving condemnation or even resistance. One
of the principles of jus ad bellum in Islam is to fight against injustice and uphold justice
for mankind.

Meanwhile, in the context of Islamic legal-political framework, Islam prioritizes a
hereafter-oriented approach, which involves the concept of rewards and sins based on
faith. This is implied in the phrase used by Prophet Muhammad and Umar ibn Khattab in
every war, “Fear Allah,” rather than prohibitive statements. This means there is a logical
consequence between committing injustice in the world and being accountable to Allah
in the hereafter, as an embodiment of the unity of faith values with the implementation

of actions in Islamic politics.[37] This differs from the enforcement of international
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humanitarian law through the ICC based on the Rome Statute (human power), while
the enforcement of law in Islam is through the jurisdiction of leaders through qadhi
(judges), without neglecting Allah’s prerogative as the creator and ultimate supervisor

of law.

Handling cases of international legal-political nature under the authority of the UN
Security Council often leads to legal impunity if the cases involve one of the 5 veto-
wielding countries. In contrast, in Islamic legal-political framework, if a gadhi (judge)
cannot resolve a case justly, the ultimate authority will be returned to the prerogative of
Allah (God). This is closely related to the character of Islamic legal-political system that
encompasses divine and lordly elements, which is in contrast to the empirical nature
of Western political-legal authority that rejects religious interference in political-legal
matters

In essence, the rules regarding who can be attacked and who cannot be attacked
during war have been specifically defined in both International Humanitarian Law and
Islamic law of war. However, the implications of these two laws of war still have
challenges. The shooting of Shireen Abu Akleh by the Israeli army remains unresolved
to this day. Thus, there is a need for an alternative legal analysis of the case of Shireen
Abu Akleh’s shooting by the Israeli army, if the case cannot be pursued by the ICC.
This could serve as a research subject for future researchers, concerning violations of

international humanitarian law against journalists in armed conflicts.

The legal-political case involving senior Al-Jazeera journalist Shireen Abu Akleh in 2022
indicates a power play between the United States and Israel as the parties involved
in Shireen’s case. Therefore, the case of Shireen does not demonstrate any significant
follow-up action regarding the shooting incident. In Islam, both countries are considered
Dar-elHarb or countries that should be fought against, as they have committed injustice
against civilians. If analyzed based on Islamic law of war, Israel has no right to attack
and target Shireen while she was preparing to cover the war in Jenin, West Bank.
This is due to several reasons, including: Shireen being a woman, Shireen serving as
a news delegate to the public, Shireen not being a spy for the enemy, and Shireen
being a breadwinner who should be protected in an armed conflict. The fundamental
difference between western political-legal systems and Islamic political-legal systems
lies in their respective characters, where Islamic political-legal system emphasizes the

spiritual/divine aspect, while international humanitarian law is based on empirical values
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yang mempertemukan sains dan agama akan mempunyai signifikasi sangat tinggi
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