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Abstract.
Creditor legal protection against debtor bankruptcy is based on bankruptcy law.
Circumstances in which the debtor’s assets are insufficient to fulfill his payment
obligations. Meanwhile, the definition of bankruptcy is universal confiscation of all
liquidation assets, the release of which is attempted by a curator. based on Law Number
37 of the Republic of Indonesia, 2004, will split suspension of payment obligations.
The debtor defaults only if the total amount owed exceeds the value of the asset.
Bankruptcy-free maturity requirements are required as a bankruptcy condition so that
the law does not state bankruptcy status as a bankruptcy condition, providing legal
protection and legal basis. The study found that efforts to obtain legal protection for
creditors include providing preventive legal protection aimed at preventing violations
against creditors in the event of a bankrupt debtor, from payment obligations. Legal
protection includes the principles of law, equality, Paribas, structured debt, debt
collection, the universal principle, and the principle of legal justice, especially in
Indonesian bankruptcy.
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1. INTRODUCTION

A business entity is a vehicle for various types of business in the economic sector,
including the industrial, commercial, service and financial sectors[1]. Business is any act,
act or activity in the economic field, carried out by every businessman with the aim of
obtaining profit or profit. In the business world, there are many problems associated
with financial management systems where business entities or industries attempt to
plan activities related to the storage and control of funds and real estate. Therefore, in
order to maintain the smooth running of the activities carried out by business entities
or business entities, they need loans from creditors.[2] Creditor or lender to a debtor,
and usually in the form of a company or banking institution.

How to cite this article: Yapiter Marpi*, Jamal Wiwoho, Pujiyono , (2024), “Legal Protection of Creditors Constitutional Rights as Citizens Due to
Debtor Insolvency ” in 4th International Conference on Law Reform, KnE Social Sciences, pages 601–615. DOI 10.18502/kss.v8i21.14776 Page 601

Corresponding Author: Yapiter

Marpi; email:

yapitermarpi@gmail.com

Published 5 January 2024

Publishing services provided by

Knowledge E

Yapiter Marpi et al. This

article is distributed under the

terms of the Creative Commons

Attribution License, which

permits unrestricted use and

redistribution provided that the

original author and source are

credited.

Selection and Peer-review under

the responsibility of the 4th

INCLAR Conference Committee.

http://www.knowledgee.com
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/


4th INCLAR

There are weaknesses in the debt payment agreement of the debtor with the cred-
itors, as provided for in Article 51, paragraph (1) of law No. 37 of 2004. Liabilities arise
if it has been agreed between the two or more of which the obligor is the obligor.
provide loans. to the debtor who received the loan with the amount to be repaid. The
issue of payables is included in the provisions of the civil law.[3] Civil law dealing with
debt and credit issues can be seen from Book III on Escrow, in general, a person
is declared insolvent and credit can be declared bankrupt. Businesses experiencing
debts and debt disputes between debtors and creditors may be declared bankrupt if
the business is able to meet its debt payment obligations to the monopolies, according
to the law.[4],[5] A company in good financial standing can also be declared bankrupt
if it pays its obligations and continues to accumulate debts. Insolvency is a financial
condition governed by civil law, insolvency also occurs in bankruptcy when an individual
or company does not have enough assets to cover its debt or is unable to pay its debts.
pay off debt when it should.

The problem of insolvency is the insolvency of bankruptcy. In article 57 paragraph (1)
UURI No37 of 2004 that insolvency does not at all explain that insolvency is a condition
for the debtor to be declared bankrupt. Although it is explained that the conditions for a
debtor to be declared bankrupt are governed by Article 2(1) of UURI No. 37 of 2004. [6]It
states that a debtor has two or more creditors and does not at least one recoverable
debt declared bankrupt by the court at its request, at its own request or at the request
of one or more creditors. Procedure for determining the circumstances of insolvency It
is decided from the common law system that the court decision becomes of legal origin,
the insolvency is decided by the court from The facts show that the debtor is unable to
pay or perform his obligations to the creditors. An insolvency judgment is an obligation
because only insolvent debtors can be declared bankrupt by a commercial law court.

Based on the above context, in this article in the form of Doctor of Law courses at
Sebelas Maret University Postgraduate course in Constitutional Law and Human Rights
are:

1. What is the legal protection of creditors in the event of an insolvent debtor under
Article 57, paragraph (1) Legal protection of creditors in the event of an insolvent debtor
under bankruptcy law? 2. Legal principles of insolvency Certainty of bankruptcy?

2. METHODOLOGY/ MATERIALS

This article uses a normative approach through a legislative and legal approach. The
judicial system uses secondary data. Legislative approach is carried out by analyzing
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Article 57, paragraph (1) UURI No. 37 of 2004. For the purpose of understanding and
analyzing the law. Based on the way the problem is set up, the study authors in this
review examine the legal protection of creditors in the status of a debtor’s invention
under Article 57(1) of Law No. his bankruptcy. on Legal Principles under Section 57(1) of
RI Act No. 37 of 2004. This study is normative legal research.[7] The information used
and processed in legal research is secondary information, that is, information obtained
from literary sources. Secondary information includes primary legal interest, secondary
legal interest and tertiary legal interest.[8] The main legal literature covered includes an
examination of legal theories, concepts and principles as well as an examination of the
laws and regulations relevant and relevant to this question. This use of law is intended
to explore the legal rationale and ontological basis for the birth of these laws. This is
very helpful in grasping and understanding the philosophical content behind the law.[9]
Then, secondary legal documents are added in the form of legal opinions, doctrines
and also theories drawn from the legal documents.

3. RESULTS AND DISCUSSIONS

3.1. Legal protection for creditors in cases of debtor insolvency in
terms of bankruptcy law

Legal protection in Indonesia itself refers to Pancasila, which is the ideology and
philosophy of this country. It is clearly stated in “Article 28 D, paragraph 1 of the
1945 Constitution of the Republic of Indonesia, that everyone has the right to equal
recognition, security, protection, and legal guarantee as well as to fair and equal
treatment before the law”.

The existence of law in society is conceived as a means to create peace and order
in society, so that the interests of relations between citizens can also be protected.
The law also has a role to protect those who are harmed in terms of their interests.
Disputes arising within the company must be resolved in accordance with applicable
law, which means that justice is served. Philipus M. Hadjon said that the form of legal
protection can be divided into 2, which are: 1) Preventive legal protection. “By preventive
legal protection means protection that provides the public with the opportunity to
voice an objection (inspraak) to its opinion before the government’s decision has get
the final form”; 2) Repressive legal protection. “This legal protection is intended to
resolve disputes. In Indonesia itself, there are various bodies that deal with part of
the legal protection of the people grouped into three, namely the court under the
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general judiciary, the government body as the administrative appeals body, and the
administrative appeals body. agency specially authorized to resolve disputes. The role
of law as protector of human interests is what creates an orderly social order, and it is
hoped that a balanced life will be achieved. The relationship between the legal subject
and the legal object protected by the applicable law gives rise to rights and obligations.
The rights and obligations arising from the law can be understood as the assurance or
certainty that a feeling of security is formed among fellow countrymen.

The law protects the rights and obligations of all citizens. With the protection of the
rules, the common goals of the rules will be achieved, which are order, peace, truth
and justice. Rules can be in the form of written rules as well as unwritten rules. Laws
include general rules that serve as guidelines for individuals to behave socially, both in
their interactions with others and in their relationships with people. These budget rules
serve as boundaries for people to behave socially, both in their interactions with others
and in interactions with people. Rules act as boundaries for people to behave well.

Legal protection is the right of every citizen, as well as an obligation for that country.
The elements of legal protection are as follows:

1. There is protection from the government for its citizens, every country must have
legal politics where there is protection from the government for its citizens starting
from a strict legal government under its own punishment.

2. The guarantee of legal certainty can make it easier to carry out regulations that
have been written and made with the aim of guaranteeing comfort, order and
justice to citizens.

3. The existence of citizens’ rights, the definition of rights in the rules of a person
who has property rights over an object to him is allowed to enjoy the output based
on the object he owns.

4. The existence of legal sanctions for those who violate them is the most obvious
form of manifestation based on the power of the state in the application of its
obligations to enforce compliance with the law.

Then we found the term bankruptcy in Dutch, French, Latin and English.[10] The
mention is slightly different from country to country but always has the same meaning
as in the Netherlands when a person is blocked or stopped paying is called Faillete,
else in France we use the term Failli, while in England it is called Failure and in Latin
it is called Fallire. Bankruptcy is a mass execution determined by a judge’s decision,
immediately applied to lead to the general confiscation of all assets of the debtor
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declared bankrupt. According to Indonesian grammar, bankruptcy means anything
related to bankruptcy,[11] and in “Law No. 37 of 2004 Concerning Bankruptcy and
Suspension of Debt Payment Obligations (Bankruptcy Law)” the meaning of bankruptcy
referred to in article 1, paragraph 1, namely “bankruptcy is the general administration
of forfeiture of all assets of the bankrupt debtor, which the administrator ensures the
management and settlement under the supervision of the insolvency.[12] under the
control of a judge-commissioner under the conditions prescribed by this law”.

The bankruptcy decision has a very wide impact on the assets of the bankrupt
debtor, in which the bankrupt debtor loses all rights to his/her assets in the bankruptcy
estate as prescribed in Article 21 of the Law on bankruptcy. Bankruptcy, specifically, is “a
bankruptcy that has legal consequences, specifically on the debtor’s assets, namely:[13]

1. All of the bankrupt debtor’s assets are in a conservative general confiscation;

2. There was a suspension of execution;

3. ases in court are suspended or taken over by the curator;

4. The bankrupt debtor’s assets are in the management of the curator for the benefit
of all debtors; And

5. Bringing bankruptcy consequences to the agreements that have been made by
the curator “.

Achieve peace in social life. A life adorned with a peaceful atmosphere is everyone’s
hope. Peace will become a reality if everyone feels protected in all areas of life.[14]
Insolvency is the final stage of bankruptcy.[15] Principle of insolvency with principle and
principle of justice, in article 57, paragraph (1) of law No. 37 of 2004, stipulates that the
debtor is in a state of insolvency, in particular if the child is insolvent. a debtor is unable
to paymost of his debt or the value of his or her property or assets is less than the liability
or also the liability in which case there must be principles and principles that can protect
the owner.[16] debt in the event of insolvency, the debtor’s inability to pay by applying
the principles and principles of justice, the principles and principles of justice are biased
in order to satisfy the feeling of justice.[17] equally to interested parties.[18] This fairness
is to avoid arbitrary formation of the parties involved.[19] If the debtor becomes aware
of his inability to pay his obligations as they come due, the step of seeking bankruptcy
for him is an authorized step,[20] or a court determination of bankruptcy for him.[21] with
the debtor if it is later found that the debtor is indeed incapable of repaying the due and
recoverable debts in court.[22] Bankruptcy is a general forfeiture of the debtor’s assets
that is the forfeiture of all of the debtor’s assets included in the bankruptcy petition.[23]
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Total foreclosure is intended to prevent the debtor from committing acts that may harm
the interests of the creditor.[24]

The law plays a role in its implementation for citizens by ensuring the protection of
citizens with limited interests. If there are conflicts or disputes in the life of citizens, they
should be resolved according to current law, avoiding self-defense acts.[25] Protecting
the interests of citizens by creating a just and orderly social order to create a balanced life
is the main function of the law. A debtor is declared insolvent if he is not financially able
to pay any part of his debt or the value of his property.[26] Bankruptcy itself is a failure
in the sense that it is an economic failure.[27] Economic failure occurs when industry
profits fall below required levels. Failure occurs when the fund and asset management
is actually less stable or the decline on the company’s side falls within the expected
range of fund and asset management in the stable sense.[28]

3.2. Legal principles in bankruptcy certainty insolvency

The principle of law is the “ratio legis” of the legal norm, as Satjipto Raharho said
“the rule of law is the heart of the rule of law and it is the most far-reaching basis for
the birth of the ’state’. rule of law’. which means that the rules of law will eventually
come back to these principles.’ [29]The principle of law is the basis whose power
will not be exhausted by giving rise to regulations, but will always exist and give rise
to new regulations later.[30] Legal principles are what make the law exist, exist and
develop.[31] Legal principles are also the soul and heart of the law, which give the law a
solid sociological and philosophical foundation.[32] Legal principles or legal principles
should be understood as the basis for the formation of legal norms and also the basis
for solving legal problems that arise if the applicable legal norms are not Also relevant
The principle or principle of law is one of the most important contents for scientific
legal research.[33] Sudikno Mertokusumo says that legal principles or principles are
not specific regulations, but basic ideas that have a general nature or form the basis of
specific rules. poenali” specified in Article 1 of the Penal Code. Unlike positive law which
can be applied directly to facts, legal principles are applied indirectly.[34] It is necessary
to understand the characteristics and rules contained in specific legal regulations to
find legal principles.[35]

Values underpin bankruptcy law standards. Stemming from a long history of
bankruptcy law built on principles, legal values, and practices. There are different
principles of bankruptcy law:
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1. Legal principles universally are needed as a bottom line in making legal provisions
as well as being a reference for dismantling legal issues.

2. The principle of equality of creditors has the same rights for all the assets of the
debtor who cannot afford to pay his debts so that the debtor’s wealth will become
his target.

3. The Principle of Structured Creditros This principle classifies and classifies various
debtors according to their respective classes.

4. The principle of Debt Collection has themeaning as retribution and creditor against
a bankrupt debtor.

5. The Debt Polling Principle is the principle that governs how bankrupt assets must
be divided between their creditors.

6. General and Territorial Principles have a bankruptcy verdict from a court of law in
a country so that the bankruptcy verdict applies to all debtor assets both located
within the country where the bankruptcy verdict was handed down or to the
debtor’s assets located abroad.

7. The principle of justice is the condition that overcoming bankruptcy can fulfill a
sense of justice for interested parties.

Regarding bankruptcy, Indonesia has “Law No. 37 of 2004 relating to bankruptcy
and suspension of debt payment obligations (Bankruptcy Law)” which is an update of
“Law No. the government instead of law number 1 of 1998 regarding the amendment of
the bankruptcy law to become law, initially using “Failissement verordening (Staatsblad
1905: 217 intersection Staatsblad 1906: 348)” is a Dutch legal product that has been
practiced in Indonesia since colonial times.[36] When dealing with bankruptcy cases,
several principles should be considered, the following are some of the bankruptcy rules.
[37]used as a basis, namely: Parity credit. The “Equality of Creditors” principle (equality
among creditors) is a principle that states that creditors have equal rights over all of a
debtor’s assets.[38] And if the creditor can’t or won’t pay the debt, the property becomes
the creditor’s target. Assets covered by this principle are all of the debtor’s assets in
the form of movable or immovable property, and existing assets and assets that will be
owned by the debtor in the future are bound by the settle the debtor’s obligations.[39]
However, if the debtor has only one creditor, the creditor can settle it by taking the debtor
to the District Court in accordance with civil procedures.[40] Creditorium’s principle of
parity has the philosophy that it is unfair for a debtor to still have assets while the

DOI 10.18502/kss.v8i21.14776 Page 607



4th INCLAR

debtor’s debts to creditors remain unpaid. However, the principle of Creditor parity is
unfair because it equalizes the position of each creditor.[41] Rules for betting Passu
Prorata Parte. The “pari pasu prorate parte” principle is a supplement to the “paritas
creditorium” principle in that if the creditor parity principle only provides that each
creditor has equal rights over the debtor’s assets, then The pari passu prorarta parte rule
provides that the debtor’s assets are co-guarantors, the result of which must be prorated
among each debtor.[42] This principle emphasizes a more equitable distribution of the
debtor’s assets in proportion.[43] This principle stems from the fact that if the assets of
a bankrupt debtor are less than his debts, it cannot be said that creditors with large
receivables receive the same share as creditors. having a receivable is fair.[44] But if
the assets of the bankrupt debtor exceed the total amount owed, then this principle
becomes less relevant.[45] Principles of structural creditors. The principle of “structural
creditors” is the principle of classifying types of debtors according to their qualifications.
In bankruptcy, creditors are divided into three categories, namely:[46]

1) Creditors secede; 2) Preferred creditor; and 3) Concurrent creditors. The division of
creditors into three is slightly different from the division of creditors in general civil law.
While in general, civil law creditors are only divided into two, i.e. competition creditor
and preferred creditor, where preferred creditor here includes secured creditor and
preferred creditor. the law.[47] The principle itself stems from the fact that the principle
of Credit parity placed adjacent to the pari passu prorrarta parte principle is still believed
to be incapable of administering justice.[48]

Principles of debt.[49] The concept of debt in the case of bankruptcy is a very decisive
factor. Because without debt, there would be no bankruptcy. In Indonesia, the concept
of debt in bankruptcy is derived from the concept of debt in the Dutch bankruptcy law
applied in Indonesia according to the matching principle, debt is a form of obligation
to fulfill a commitment, so with the According to this concept, if someone forces us to
compensate for our actions or does nothing, then we will also be in debt.[50]

Principles of debt collection. The principle of “collection” is the concept of a creditor’s
retaliation against a bankrupt debtor by recovering their claims against the debtor’s
property or against the debtor himself. In ancient times, this principle was synonymous
with slavery and the mutilation of debtors’ bodies. However, in modern bankruptcy
law, the principle of “collection” itself is more directed towards the liquidation of the
debtor’s assets. A petition for bankruptcy or foreclosure is an unusual, perhaps unusual,
proceeding because these remedies are designed as a means of pressuring the debtor
to act. its obligations. Debt collection is also a principle that emphasizes debtors to repay
debts as soon as possible to avoid moral bad debt by hiding all assets as common
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security for creditors. Principle of mutual debt. The principle of “pooling debts” is a
principle that governs how a debtor’s assets are divided among his creditors in the
event of bankruptcy. this will then be done by a trustee that adheres to the “paritas
creditorium et pari passu prorarta parte principles as well as structured creditors and
other principles”. However, as the principle of debt consolidation has evolved, the
concept has been extended when it was originally a matter of division of bankruptcy
assets, to now include agreements in the bankruptcy system as well. property, especially
in relation to the division of the debtor’s assets among the parties. creditors.[51]

Principles of debt forgiveness. The principle of “foreclosure” implies that bankruptcy
is not only like an institution to offend a debtor’s pressure, but can also be used in
the other direction, where bankruptcy can also be an institution that can reduce the
debtor’s burden and the debtor’s liability due to financial difficulties leading to the
debtor’s inability to repay creditors. The implementation of this principle is the deferred
payment obligation (PKPU).[52] Indeed, no business is without risk, all businesses have
the potential for loss. Universal principle and territorial principle. [53]

The principle of universality means that a bankruptcy decision issued by a court in one
country will apply domestically andwill also apply abroad. Inmost legal systems adopted
by many countries, they do not allow their own courts to enforce foreign court decisions,
which applies to both civil and common law. This of course makes the universal
principles immediately applicable abroad.[54] this makes bankruptcy decisions in one
country not automatically enforced in other countries, but also between countries there
is a spirit of openness from the “territorial principle”. It is from the enthusiasm of mutual
opening between countries that there is a universal principle that bankruptcy decisions
are no longer a barrier, because in the Netherlands they themselves have taken the
steps to conclude an agreement. mutual recognition of bankruptcy decisions with the
State of Belgium. But of course, if there is a conflict between the territorial principle and
the universal principle, the territorial principle will always be used.[55]

Principles of trading in financial distress. Bankruptcy is the state of a company that
has experienced a decline in its ability to adapt to the environment, even with the impact
of low performance over a certain period of time, ultimately causing the company to fail.
lost - even its resources and money. Thus, bankruptcy is seen as a business outcome for
companies that are having debt-crushing debt problems, where debtors are no longer
able to repay creditors due to struggling financial conditions.[56]

The legal principle contained in the insolvency condition for Article 57 paragraph (1) of
the Bankruptcy Law can be concluded that there is a more important legal principle than
the insolvency principle from an economic point of view. In fact, an insolvency condition
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is a situation in which the debtor’s obligation exceeds the value of all his treasures.
Such a debtor’s status as inability to pay off debts or insolvency is practically the heart
of bankruptcy by providing specific legal objectives.[57] proposed by Gustav Radbruch
called the theory of legal termination merely wants to explain that the law in its object
is necessarily directed towards 3 things, namely certainty, chance and justice. [58]

1. Legal certainty which means if certainty is a lawsuit, namely let the law be positive
in the sense that it applies with certainty. Mandatory law obeyed, thus the law
is really very positive listed The principle of bankruptcy is equality in distributing
equal rights there is legal certainty.

2. The intended benefit is a mandatory legal objective intended for something useful
or has benefits. The law is essentially aimed at creating pleasure or happiness for
the people listed in the principle bankruptcy, namely debt polling, distributing the
assets of the obligatory debtor split for the benefit.

3. Justice is a situation where the problem is the same treated equally. There is also
justice is very related with conscience. Justice is not about an official definition
because he is closely related to everyday human life. Heart This conscience has
a very large position because it is related with a very deep feeling and mind that
is contained within The principle of bankruptcy is that justice can fulfill a sense of
justice for the parties party.

Insolvency principlesmust contain and become the heart of the soul of the bankruptcy
principles contained in the standards, namely in Article 57, paragraph (1) of Law No. 37. In
2004, the principle that emerged was the Fairness principle. The principle of fairness set
forth in Article 57, paragraph (1) of the Bankruptcy Act is justice for all parties regarding
their interest in the debtor’s bankruptcy.[59] This means that justice is directed not only
to the creditor, but also to the debtor or to a third party who is also affected or is involved
in the debtor’s bankruptcy. The principle of fairness is intended to avoid the arbitrariness
of creditors who have a direct interest in bankrupt assets. Thus, Law No. 37 of 2004
controls the process of balanced debt settlement attempted through bankruptcy. There
is a principle of justice that can directly provide justice to provide legal protection to
the creditor in the event of an insolvent debtor under Article 57 paragraph (1) Law 37 of
2004 To prevent this from happening. arbitrary actions of the debtor.[60]
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4. CONCLUSION AND RECOMMENDATION

The protection of the law for the community stems from the concept of recognition of
dignity, as well as the recognition of human rights belonging to the subjects of the law
on the basis of the provisions of the law. Philipus M. Hadjon said that the form of legal
protection can be divided into 2, which are: 1) Preventive legal protection. “By preventive
legal protection means protection that provides the public with the opportunity to voice
an objection (inspraak) to its opinion before the government’s decision has get the
final form”; 2) Repressive legal protection. “This legal protection is intended to resolve
disputes. If the debtor becomes aware of his inability to pay his obligations as they
come due, the step of seeking bankruptcy for him is an authorized step, or a court
determination of bankruptcy for him. with the debtor if it is later found that the debtor
is indeed incapable of repaying the due and recoverable debts in court.

Legal principles are not specific regulations, but basic considerations that are general
in nature or form the basis of specific rules. However, in reality, many legal principles are
reflected in specific regulations, such as the principle of “nullum delictum nulla poena
sine praevia lege poenali” specified in Article 1 of the Penal Code. Unlike positive
law which can be applied directly to facts, legal principles are applied indirectly. It
is necessary to understand the characteristics and rules contained in specific legal
regulations to find legal principles. Bankruptcy is the state of a company that has
experienced a decline in its ability to adapt to the environment, even with the impact of
low performance over a certain period of time, ultimately causing the company to fail.
lost - even its resources and money. Thus, bankruptcy is seen as a business outcome for
companies that are having debt-crushing debt problems, where debtors are no longer
able to repay creditors due to struggling financial conditions.
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