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Abstract.

Unfair business competition in the business world is not uncommon even though
there has been a law on the prohibition of monopolistic practices and unfair business
competition, namely Law Number 5 of 1999. Basically, in carrying out business
activities, it is natural for business actors to compete with other business actors, but
must comply with legal signs governing such competition. Along with the increasingly
complex development of the business world and the ever older anti-monopoly and
unfair business competition laws, unfair business competition practices are also
developing. On this occasion, unfair business competition practices will be discussed
by bankrupting competing business actors. The study in this paper uses the normative
juridical research method which prioritizes literature studies through the applicable
laws and regulations in Indonesia as well as several related book references and uses
an analytical descriptive approach. Based on the studies carried out, along with the
results of his research, competition for market share control for business actors is a
very strategic matter as a result of which business actors often use unhealthy methods
as stipulated in the anti-monopoly and unfair business competition law. Unfair business
competition in the perspective of bankruptcy law as mentioned above can occur due
to weaknesses in regulatory patterns regarding bankruptcy requirements as stated in
Article 2 paragraph (1) UUK & PKPU.

unfair business competition practices, bankruptcy

The phenomenon of unfair business competition in the business world is not uncommon
even though there has been a Law on the Prohibition of Monopolistic Practices and
Unfair Business Competition, namely Law Number 5 of 1999. The purpose of the
law is essentially to present an orderly and efficient business atmosphere. conducive
environment through fair business competition, which is then expected to guarantee
certainty in equal business opportunities for business actors, starting from large and

medium business actors, to small business actors.[1] Business actors in Indonesia in
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carrying out their business activities are based on economic democracy by taking into
account the balance between the interests of business actors and the public interest.
The existence of the Anti-monopoly and Unfair Business Competition Law is not
intended to eliminate competition, because competition in the business world is neces-
sary and very useful. Competing should be carried out in a fair (read “healthy” way) to
create a conducive business climate, as well as to create effectiveness and efficiency in
the activities of the business world towards realizing national economic efficiency and
people’s welfare. In carrying out business activities, it is natural for business actors to
compete with other business actors, but must still comply with legal signs governing
such competition. It is also understandable that every business actor has a business
instinct that is oriented towards “profit-oriented” and the desire to expand their market
share, so that one of the business strategies they carry out is a strategic problem
in the form of a desire to overcome competition problems. “Competition aimed at
controlling market power does not only occur between single companies, but can also
occur between single companies and group companies or between small companies
and conglomerates, and between conglomerates and conglomerates.”[2] Starting from
this situation, it cannot be denied the phenomenon of “unfair business competition”
(unfair competition). This situation once hit the Republic of Indonesia during the “New
Order” era. Along with the increasingly complex development of the business world and
the ever-older Anti-Monopoly and Unfair Business Competition Laws, unfair business
competition practices are also developing. On this occasion, the practice of unfair
business competition will be discussed by bankrupting the competing business actors.
This phenomenon, among others, has occurred in the case of the bankruptcy of
the airline company “Batavia Air”. To discuss this, this paper is entitled Unfair Business
Competition in Bankruptcy Institutions and Suspension of Debt Payment Obligations in
Indonesia. Furthermore, so that the discussion can be more focused, two problems are

formulated, namely:

1. What is the difference between business competition and unfair business compe-

tition in Bankruptcy Institutions in Indonesia?

2. What is the regulatory pattern for Bankruptcy Institutions in an effort to anticipate

unfair business competition?
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The material object of this study is Unfair Business Competition in Bankruptcy Institu-
tions and Suspension of Debt Payment Obligations in Indonesia. Therefore, this study
uses a normative juridical research method that prioritizes literature studies using data
based on laws and regulations and other book references. Data analysis in this study
uses an analytical descriptive approach to construct, discover and develop theories
built through data so that hypotheses can be found in the form of relationships between
symptoms. The data collection method in this study is documentation, namely the study
of primary and secondary data. Simultaneously with data collection, data analysis was

carried out by selecting, focusing attention, abstracting and transforming data.

3.1. Differences in Business Competition and Unfair Business Com-
petition in Bankruptcy Institutions

In economics, competition or competition is “competition of sellers who are both trying
to get profits, market share, and the number of sales. Sellers usually try to outperform the
competition by differentiating prices, products, distribution and promotions.”[3] “Compe-
tition in a market is differentiated into perfect competition and imperfect competition”[4].
A market that has no competitors is called a monopoly. The existence of competition
causes commercial companies to develop products, technologies and services, result-
ing in more choices, produce better products, and lower prices. “One form of competition
in the economic field is “business competition”, namely competition between sellers in
“grabbing” buyers and market share “[5].

Based on this understanding, it can be seen that in a business competition there are
several parties that aim to achieve certain business objectives such as profits, sales,
or market share. Competition as a characteristic of a market economic system tends to
be preferred to conditions without competition, although the latter condition cannot be
said to be completely bad. From a juridical aspect, competition is a right that is inherent
in every individual to try to meet the needs of everyday life, namely a right to try to get
more than what other individuals get, to get the opportunity to produce today better
than yesterday and tomorrow. better than today by all walks of life.” [6]. Along with the

right to compete in humans.

DOI 10.18502/kss.v8i21.14731 Page 286



E KnE Social Sciences 4th INCLAR

Unfair business competition is competition carried out between business actors in
the same field in carrying out production and/or marketing activities of goods and/or
services that are carried out in a dishonest or unlawful manner or impede business
competition[7]. As explained in Article 1 number 6 of the Anti-Monopoly and Unfair
Business Competition Law. If people wish to exercise their right to compete, they must
also comply with that competition obligation towards the competing rights of others.
Broadly speaking, the types of unfair business competition that exist in an economy are
basically:

(1) Cartel

(2) Closed agreement

(3) Mergers

(4), Monopoly, and

(5) Abuse of Dominant Position,

There is also unfair business competition that usually occurs by utilizing Bankruptcy
Institutions. In order to obtain an overview of each of these forms of unfair business

competition, they are briefly described below.

First, the usual unfair business competition, namely horizontal barring activities or
known as cartel activities, means that these activities are carried out in a written or
unwritten agreement[8] between several of the same business actors to control the
production or marketing of goods or services, so that high prices are obtained.The
cartel itself is carried out with the aim of trying to maximize the profits of business
actors where the cartel is an obstacle to competition that is the most detrimental to
society, so that among the Monopoly Laws in many countries cartels were outlawed. As
a result of the existence of cartel activities can change the market structure to become
monopolistic. Apart from that, cartels can also be carried out in the form of dividing
marketing areas or limiting (quota) of goods or services. It should be noted that in
good economic conditions cartels will easily form, while cartels will split if economic
conditions are experiencing a recession, other than cartels. It will also be easy to form if
the goods being traded are mass goods which are homogeneous in nature so that they

can easily be substituted for similar goods while the market structure is maintained.

Second, The second form of unfair business competition is a closed agreement
(exclusive dealing) which is a vertical barrier in the form of an agreement between
a producer or importer and a retailer stating that a retailer is only allowed to sell
certain brands of goods, for example it is not uncommon to find that specifically for

Certain brands of perfume may only be sold in exclusive locations. In the case of unfair
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business competition through this closed agreement, the concession is made with retail
traders who are prohibited from selling goods with brands other than those specified
by the producer, supplier of goods and/or certain importers in the relevant market.
The existence of closed agreement activities provides losses that are not only felt by
business actors but also felt by the community and will lead to a monopoly market
structure. The third type of unfair business competition is merger. “In general, a merger

can be defined as a merger of two or more business actors into one business actor.”[7].

Third, Merger activity is an activity known as a takeover or acquisition, where in the
event of an unwanted merger of business actors, two or several similar business actors
join and create horizontal integration whereas if two business actors become suppliers
of other business actors it will form vertical integration. Merger activities basically have
benefits, namely increasing the productivity of new business actors, but if mergers or
takeovers do not get supervision and control then bad impacts will actually be produced,
because takeovers can lead to a concentration of power which in the future can affect

the market structure so that it can lead to monopolistic market.

Fourth, the fourth type of unfair business competition is monopoly. It should be noted
that unfair business competition will give rise to monopoly. height.”[8]. Furthermore,
in the Anti-Monopoly and Unfair Business Competition Law, monopoly is defined as
control over the production and or marketing of goods and or over the use of certain
services by one business actor or a group of business actors (Article 1 point 1 of the
Anti-Monopoly and Unfair Business Competition Law). Fifth, the fifth unfair business
competition is the abuse of a dominant position. Dominant position, namely a situation
where a business actor does not have the same competitors and means in the relevant
market, in this case there is a connection with the market share controlled, or the
business actor has the highest position among his competitors in the relevant market,
in other words, a business actor whose position is higher means that concerned has
the financial capacity, the ability to access supply or sales, as well as the ability to
adjust the supply or demand for certain goods or services. (Article 1 number 4 of the
Anti-Monopoly and Unfair Business Competition Law). In addition to these five forms,
in bad faith, Bankruptcy Institutions can be used to get rid of business actors, thus this

situation is actually a form of unfair business competition.
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3.2. Bankruptcy Institutions in Anticipating Unfair Business Com-
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petition Activities

1. Implementation of Bankruptcy Arrangements in Indonesia against Unfair Business

Competition Activities

Law Number 37 of 2004 is Concerning Bankruptcy and Suspension of Obligations
for Payment of Debt (hereinafter referred to as UUK & PKPU). This law is a substitute
for Law Number 4 of 1998 which regulates the same matter, while Law no. 4
of 1998 itself was originally Perpu No. 1 of 1998 concerning Amendments to
STb Bankruptcy Regulations. 1905 jo Stb. 1906. The issuance of the Perpu was
actually to overcome the monetary crisis that occurred at that time, but until now
the implementation of the UUK & PKPU often causes problems. Basically these
problems occur due to weaknesses in the law, mainly stemming from the editorial
formulation of the norms of Article 2 paragraph (1) UUK & PKPU which regulates

the conditions for bankruptcy.

“A debtor who has two or more creditors and does not pay off at least one debt
that is due and payable is declared bankrupt by a court decision, either at his own

request or at the request of one or more of his creditors.”

Based on these provisions, in order to be declared bankrupt by the Court, two
conditions must be met, namely: the debtor has two or more creditors, and the
debtor does not pay at least one debt that is due and payable. This provision
does not require that the party wishing to go bankrupt must be in an “insolvent
state” This basically indicates that UUK & PKPU are more in favor of creditors. In
addition, there is no requirement that the party who wants to declare bankruptcy
is insolvent, basically not in line with the nature of bankruptcy. The provisions of
Article 2 paragraph (1) UUK & PKPU are popularly used to force parties who are
deemed to be in debt for one reason or another to pay their debts. UUK & PKPU
are more used to force debtors to pay debts even though the debtor is in a solvent
position.”[9]. The ease with which the requirements to be declared bankrupt as
stipulated in the provisions mentioned above have implications for business actors
with bad intentions to use bankruptcy law as a tool to collect debts and to get rid

of competing business actors.

. Misuse of Bankruptcy Arrangements in Business Competition

Intense competition among business actors often causes them to do everything
they can to “seize” market share, so that they engage in competition that is actually

unhealthy, including using the institutions of bankruptcy law to get rid of their
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competing business actors. “Bankruptcy legal institutions should be used as a last
resort (utimum remidium), not as premium remidium, after other avenues cannot be
taken to provide settlement for creditors’ receivables.”[10]. Furthermore, it is also
said that the provisions of Article 2 paragraph (1) UUK & PKPU are very oppressive
to debtors, and can be used to play debtors who are not yet insolvent, even in

bad faith can be used to get rid of competing debtors.

The rapid development of an increasingly complex business, accompanied by increased
product innovation and market domination, can trigger increasingly fierce competi-
tion, which often creates unhealthy competition. Competition for market share control
for business actors is a very strategic matter as a result of which business actors
often use unhealthy methods as stipulated in the Anti-Monopoly and Unfair Business
Competition Law. Unfair business competition in the perspective of bankruptcy law
as mentioned above can occur due to weaknesses in regulatory patterns regarding
bankruptcy requirements as stated in article 2 paragraph (1) UUK & PKPU. Article 2
paragraph (1) is very in favor of the interests of the creditors. This is not in line with the
principle of equal legal protection between debtors and creditors. UUK & PKPU should
protect the interests of debtors and creditors equally. In order to create a balanced legal
protection, in the pattern of bankruptcy regulation, it is necessary to have a pattern
of bankruptcy law that protects both debtors and creditors in a balanced way. The
regulatory pattern regarding the requirements for bankruptcy applications submitted
by creditors should contain the requirement that there is no business competition
relationship between the creditor and the debtor. In order to prevent bankruptcy law
from being misused in the form of eliminating competitors, a regulatory pattern is
needed regarding debtor bankruptcy requirements that contain “inability”. This can
be done by conducting a debtor inability test (insolvency test), which is carried out by

an independent party, for example by a legal consultant,
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