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Abstract.

Since the Covid-19 cases appeared in several countries including Indonesia, it had
a direct impact on every sector in Indonesia, especially in the capital market sector.
However, because Indonesia is currently entering a new phase in economic recovery
after the acceleration of vaccination, accompanied by positive policies from the
government, this provides new hope for investors who wish to waqf stocks. This study
discusses the role of the Notary as the Official Making the Waqgf Pledge Deed in the
Transfer of Stock Waqgf after the Covid-19 Pandemic. The new role of the Notary as
stated in the explanation of Article 15 of Law Number 2 of 2014 concerning amendments
to Law Number 30 of 2004 concerning the Position of a Notary (UUJN), especially in
the explanation of Article 15 paragraph (3) that Notary have other authorities regulated
in laws and regulations, one of which is to make a Deed of Waqgf Pledge. This is related
to the provisions of Article 37 paragraph (4) of Government Regulation Number 42 of
2006 concerning the Implementation of the Waqgf Law (PP Wakaf), which states that
a Notary has the opportunity to make a Waqgf Pledge Deed. As the most important
element in the transfer of stock waqf, the Waqgf Pledge Deed requires an official who
has competence in making a deed containing the Wakif’s desire to surrender his assets
to be used by Nazhir. This study aims to clarify the authority of a notary who is still
foreign in making a waqgf pledge deed, especially the object of stock wagf. This type
of research is normative-juridical research. The results of this study obtained answers
to existing problems related to the authority of a Notary as a PPAIW, namely that until
now the regulations regarding the requirements of a Notary as a PPAIW that have been
mandated in the provisions of Article 3 paragraph (5) of PP Wakaf have not yet been
stipulated by the Minister of Religion.
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The capital market in general is a market that trades various types of financial instru-
ments in a relatively long time. So the activity not only in terms of funding but also on
investment facilities for companies and other agencies. Various instruments marketed
by the capital market include stocks, bonds, mutual funds, warrants, and various other
derivative instruments which are normally exercised within a period of more than
one year. Conventional capital markets and Islamic capital markets are two types
of capital markets in Indonesia, which in the application of law both have different
characteristics. The Islamic capital market focuses more on how transaction activities
must always follow the principles of Islamic Sharia, namely if the company’s activities are
not engaged in alcohol products, production of which raw materials are pork, gambling,
and pornography. while the conventional capital market provisions do not apply as
long as they comply with and comply with Law Number 8 of 1995 concerning Capital
Markets.

Stocks are one of the capital market instruments that are in great demand by investors,
because they are able to provide profits to certain parties by way of capital participation.
In terms of separating Sharia and non-Sharia stocks, Bapepam-LK and the National
Sharia Council of the Indonesian Ulema Council (DSN-MUI) issue the Indonesian Sharia
Stock Index (ISSI) which consists of all stocks listed on the Indonesia Stock Exchange
and have been incorporated in the Stock List. Sharia (DES). Regarding the transfer or
transfer of rights to stocks, it is regulated in Article 56 of Law Number 40 of 2007
concerning Limited Liability Companies (UU PT), namely through a deed of transfer of
rights which can be made in the form of a notarial or private deed.

Along with the increasing opportunities for Sharia stocks in Indonesia, the transfer
mechanism can be done through wagf. In fact, according to data from the Indonesian
Wagqf Agency, there are currently 5 (five) securities companies along with 4 (four) waqgf
institutions that provide facilities for waqf stocks. In addition to the ease of transferring
stocks, wagf is also a form of social worship, because the ownership of assets that have
been handed over will be used for the public interest [1]. Based on law no. 41 of 2004
concerning Wagf (UU Wakaf), the types of assets that can be waqf are in the form of
immovable (fixed) and movable (non-permanent). Immovable objects include buildings
and land, while movable objects include precious metals, money, and securities. Stocks
and bonds are part of the form of securities, so the object can be wadqf.

However, wadf in Indonesia in its implementation is still dominated by the form of
land and building waqgf which is functioned for religious, social and educational facilities.
Whereas in order to realize the welfare of the people for the benefit of objects, waqf can

also reach new objects (among them such as objects of stock), so that it does not only
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dwell on immovable objects [2]. The contemporary waqgf paradigm, which has begun to
shift the shape of the object of waqf, has also raised awareness of the importance of
the role of a professional PPAIW (Official Waqgf Pledge Maker) [3]. As for the authority
as PPAIW in Indonesia is a notary, although in the case of making a Waqgf Pledge Deed
is an unusual thing in the notary world, especially for wagf whose object is in the form
of stocks. Moreover, in Indonesia at this time there is no regulation at the level of the
Minister that regulates the authority of a Notary as PPAIW with the object of stocks.

It is interesting to study in this paper about the role of the Notary in making the Waqgf
Pledge Deed (AIW), especially the waqgf whose object is in the form of stocks, as well as
the legal consequences of the waqgf object (in the form of stocks) that have not received
legality (waqgf pledge deed) by the Notary. The paper also has a practical aim [4]. There
are several previous writings that became the author’s reference in this paper. First, a
thesis entitled “Legal Principles Against Notary Authority in Making Waqf Pledge Deed”
(Prinsip Hukum terhadap Kewenangan Notaris dalam Pembuatan Akta lkrar Wakaf) by
Lalu Rizky Rachmatullah which provides a reference on the new role of Notary in terms
of making waqgf pledge deeds. [5] and “Waqgf in Historical Perspective: Online fatwa
and Contemporary Discourses by Muslim Scholars” by Sabrina Joseph which provides

references related to contemporary wagf discourses that are currently developing [6].

This research uses normative legal research. While the data collection techniques in this
study were through written primary legal sources such as legislation, books, scientific
journals, or articles related to stock waqf and sources of materials, while secondary
legal sources were encyclopedias, legal dictionaries, websites, modules and Writings
related to notary and stocks. The analysis process was carried out from the beginning
to the end of the study, to be able to describe the concept of stock wadf, the authority

of a notary, and the urgency of PPAIW legality by the Ministry of Religion.

3.1. The Official of the Maker of the Stock Waqf Pledge Deed as the
New Role of the Notary

Wadqf is an instrument of wealth transfer which is known/ taught in Islam as a means
of empowering community assets, which is not found in any socio-economic system.
About the use of waqf property, it will be handed over to nazhir institutions or individuals,

which are then used for the benefit of the wider community (not for personal interests).
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Wagf according to the law Waqf is an act of wakif in the legal field to partially separate
his assets for the sake of worship or public benefit according to sharia within a certain
time or for an unspecified time. The Shariah, with its sources in the holy Qur’an and the
Sunnabh, is essential because it is the divine revelation containing absolute truths [7].

The role of waqgf as one of the religious institutions is very necessary, in increasing the
effective general welfare. Because apart from being an effort to provide facilities, social
infrastructure and worship, waqgf also has an economic spirit that is likely to increase the
level of economic welfare of the people/community. Therefore, wagf must be in line with
the initiative to develop the use of waqgf in accordance with Islamic sharia principles [8].
So far, in this country, the object of waqfis understood to be limited to buildings and land.
Whereas the types of property that can be the object of waqf according to Article 16
paragraph (1) of the Waqf Law include immovable (fixed) and movable (non-permanent)
objects.

Taking into account the provisions in the Waqgf Law, stocks are a form of object
that can be waqf (as a type of productive wadgf, the capital market is a movable asset
category), so that stocks owned by a person can be transferred partially or completely
for wagf allocation. The mechanism for waqf stocks is no different from waqf of other
assets, but what distinguishes it is the waqf property, namely stocks. Specifically, what
is meant is Sharia stocks listed on the Indonesia Stock Exchange (IDX) records or profits
from Sharia stocks which are also listed on the IDX. So that in addition to the stock itself
which can be the object of wadqf, dividend profits or capital gains from a stock itself can
also be donated. Regulations on the procedures and provisions for wagf with objects
of stocks are regulated in the Regulation of the Minister of Religion of the Republic
of Indonesia Number 73 of 2013 concerning Procedures for Waqgf of Movable Objects
Other than Money.

The presence of stock waqf that emerged in 2019 is one of several forms of productive
wagqgf development after cash waqgf which first developed in Indonesia. The management
of this waqf asset uses capital market instruments from Sharia stocks. Stocks that can
be donated are only stocks listed on the Indonesia Stock Exchange, especially Sharia
stocks listed in the Indonesian Sharia Stock Index (ISSl), so that not all stocks in the
capital market can be waqgfed [9]. Various stocks classified in the Sharia index are issuers
whose business activities are in accordance with Sharia provisions. The procedure for
the inclusion of Sharia stocks into the Sharia index is through the Sharia selection stage,

the value of the transaction volume, and capitalization [10].

In practice, the parties involved in stock waqf are: (1) Investor (wakif), (2) wagf manager
(nazhir), (3) SOTS Exchange Member, (4) Beneficiary (mauquf ‘alaih), and ( 5) The Official
Making the Waqgf Pledge Deed. Investors are parties who endow part or all of their

Sharia stocks that have been registered on the Indonesia Stock Exchange to Nazhir
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as wagf manager through the Shariah Online Trading System (SOTS). SOTS is a virtual
Sharia stock transaction system service and meets the qualifications in Sharia principles
in the capital market. This means that investors who can provide stocks in the form of
wagf are only those who have a securities account with one of the Exchange Members
who provide Shari’ah Online Trading System (SOTS) services which also provide stock
wagqf facilities [11]

The Wagf Manager (Nazhir) is the recipient of the waqgf property from the wakif to
be used according to its designation, so that its management has a positive impact on
many people. Article 14 of the Waqf Law states that Nazhir must be registered with the
Minister and the Indonesian Waqf Board (BWI) in order to carry out coaching. Regarding
the stock wagf, the nazhir in question is the Wagf Management Institution which is
affiliated with the Shariah Online Trading System (AB SOTS) Exchange Member as the
recipient and manager of the stock wadf.

Currently in Indonesia there are four SOTS members (out of a total of fourteen

members) who can facilitate stock waqgf. The fourteen SOTS members in Indonesia

include:
TABLE 1: SOTS members in Indonesia [12].
No SOTS No SOTS
1 BNI Sekuritas (e-Smart Syariah) Mirae Aset Sekuritas (HOTS

Syariah)

BRI Danareksa Sekuritas MNC Sekuritas (MNC Trade
(D’ONE Syariah), and Phintraco Syariah)
Sekuritas (PROFITS Syariah)

FAC Sekuritas ( FAST Syariah) Panin Sekuritas (POST Syariah)

HP Sekuritas (HPX Syariah) Samuel Sekuritas Indonesia
(STAR Syariah)

Indo Premier Sekuritas (IPOT Phillip  Sekuritas  Indonesia

Syariah) (POEMS Syariah)

Maybank Sekuritas Indonesia RHB Sekuritas (RHB Trade

(KE Trade Syariah) Smart Syariah)

Mandiri Sekuritas  (MOST

Syariah)

AB SOTS will provide stock waqf facilities and serve as representatives of nazhir
when wagf pledges with wakif, as well as AB SOTS as well as representatives of wakif
in the process of giving waqgf objects to nazhir. The implementation of the stock waqgf will
be assisted by a securities company whose role is to transfer stocks from the investor’s
portfolio to the portfolio of the wadqf institution (nazhir), then the stocks that have been
wadgf will be managed by the nazhir and the profits from the stock investment will
be distributed to the mauquf ‘alaih. Meanwhile, currently there are 5 (five) securities
companies along with 4 (four) wagf institutions that provide facilities for waqgf stocks,

namely: [13]
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MNC Securities in collaboration with Badan Wakaf Indonesia (BWI) dan Rumah Zakat;
BNI Securities in collaboration with Global Wakaf;

Phillip Securities in collaboration with Dompet Dhuafa;

Panin Securities in collaboration with Dompet Dhuafa;

Samuel Securities in collaboration with PPPA Daarul Qur’an [14].

More about mauquf ‘alaih. It is common knowledge that law is very important for
economic growth [15]. The party appointed to benefit from the allotment of property
is based on the statement of wakif’s desire in the Waqgf Pledge Deed. Meanwhile,
to realize the function and purpose of waqgf property can only be intended for the
poor, assistance for orphans, assistance for abandoned children, worship activities,
educational activities, scholarships, economic improvement and for the welfare of the
people, and the advancement of other general welfare. According to the provisions of

Sharia and the prevailing laws and regulations.

TABLE 2: Comparison between movable and immovable objects.

Moving Objects Immovable Objects

Object type land rights according to the provi- Objects in the form
sions of the laws and regulations in of money, securities,
force in Indonesia Other things that vehicles, precious met-
are closely related to land HMRS als, intellectual property
(Apartment property rights) Build- rights, rental rights, and
ings, plants or other objects that other fixed objects that
become part of the land Other fixed apply and according to
objects according to the applicable Sharia provisions
laws and regulations

PPAIW Head of Religious Affairs Office Islamic Financial Insti-
(KUA);atau Other officials who orga- tutions (LKS); Head of
nize waqf affairs Religious Affairs Office

(KUA); Other officials
appointed by the Minis-
ter Notary

The party involved in the stock waqgf is AIW Builder Officer (PPAIW). The transfer of
wagf property from wakif to nazhir must be carried out before the Waqgf Pledge Deed
Official (PPAIW), so that the transfer of ownership becomes clear and has legal force
for the parties. PPAIW is an official who has the authority determined by the Minister in
terms of making the Waqf Pledge Deed.

Wagf Pledge Deed, hereinafter abbreviated as AlW, is a document containing a wakif
statement relating to his will to wagf his assets orally or in writing to be managed by
Nazhir in accordance with the objectives that have been stated in the form of a written
statement. After the creation of the AIW, Nazhir will issue a waqf certificate and then
give it to the Wakif.

Regarding the authority of a Notary in Indonesia, it refers to the UUJN, which in

addition to having the authority prepare authentic deeds regarding all legal actions,
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agreements, and applications according to the laws and regulations in force in Indonesia,
Notary are also authorized to carry out other authorities according to the applicable
rules. "Other authorities regulated in the legislation” referred to is the authority to certify
legal acts in the form of making waqf pledge deeds, aircraft mortgage guarantee deeds,
and making other deeds carried out electronically/cyber notary.

The role of a notary in making AIW is further clarified in the PP Waqf, namely Article
37 paragraph (4) which reads "that it does not close the opportunity for a notary to
make AIW”. The provisions in the article are the new authority of the Notary to make a
deed in which contains the pledge of the will of the wakif related to the transfer of the
property to be wagf to Nazhir. In addition to PP No. 42 of 2006, the role of a notary in
making AIW was also strengthened by the Minister of Religion Regulation no. 73 of 2013
concerning Procedures for Waqgf of Non-permanent and Non-Fixed Objects Other than
Money. Article 27 states that "Notary are appointed as AIW Maker Officer by Ministerial
Decree”.

Not all notary in Indonesia can become PPAIW, because only notary who meet the
requirements can become PPAIW. Notary qualifications as PPAIW are regulated in that
they are Muslim, trustworthy, and have a waqf education certificate from the Minister of
Religion. After the requirements are met, it is then submitted to the Minister by a Notary

so that he can be appointed as the Official Making AIW.
The provisions in Article 27 paragraph (1) of the Regulation of the Minister of Religion

concerning the procedures for waqgf of movable objects other than money explicitly
explain that "The authority of a Notary to become an Official Making AIW requires the
basis of authority from a Ministerial Decree to be used as a guide before the Notary
exercises its authority”. When compared to cash waqf, PPAIW’s basic authority has been
contained in the Minister’s decision Number 93 of 2008 concerning the stipulation of PT
Bank Muamalat Indonesia Tbk to act for and on behalf of Islamic Financial Institutions
as Recipients of Cash Wadf, so that in its implementation it has begun to develop well

in Indonesia.

The Ministerial Decree that stipulates a Notary as PPAIW is very necessary, consid-
ering that this is the basis for the Notary’s authority to make AIW. Although Article 37
paragraph (4) of PP Waqgf mentions the opportunity for a Notary to make an AIW, this
will have the potential to become a dualism of authority between KUA and a Notary to
prepare AIW in the process of transferring stock wadf.

With the stipulation of the basis of the Notary’s authority as PPAIW, this is the problem
with the legal vacuum of the uncertainty of the role of the Notary in making AIW,
especially for stocks. Even though administratively, the position of a Notary as PPAIW is

very strategic and crucial. The need for the Minister of Religion to issue such a stipulation
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is to secure the waqf assets from the legal aspect, especially to avoid all legal problems

and of course avoid the actions of other parties who cannot be accounted for.

The existence of the Wagf Pledge Deed in the Transfer of Stocks through the Waqf
Mechanism after the covid-19 pandemic

The Covid-19 lockdown began on 23 March 2020 and even though this had antic-
ipated [16]. it describes the conditions of real world phenomena regarding the COVID
pandemic crisis [17]. It is undeniable that since the discovery of Covid-19 appeared in
many countries, this pandemic has given serious thought to many socio-cultural aspects
such as health recovery and socializing [18]. including Indonesia, the Covid-19 pandemic
has had a direct impact on every sector, especially in the capital market sector. However,
because Indonesia is currently entering a new phase of economic recovery after the
acceleration of vaccination accompanied by positive policies from the government, this
provides new hope for investors who wish to waqf stocks. factors in the ups and downs
in the stock market have been reviewed in several scientific papers in several countries
[191.

In Islamic law, a trust for charitable purposes is a wagf [20]. As a form of worship, the
management of productive waqf assets, namely stocks, will be distributed for the benefit
of those in need/mauquf alaih. So that stock waqgf also aims to help improve people’s
living standards in the economic field, especially in the era of new conditions after the
current covid-19 pandemic, coupled with public literacy about waqgf that is starting to
build. This can be seen from the growth of waqgf in philanthropic institutions which is
starting to increase. Waqf is a concrete illustration to make the field of philanthropy
within the authority of the state [6]. The transfer of waqf property to mauquf alaih in

accordance with Indonesian law is described according to the following chart:

DOI 10.18502/kss.v7i15.12120

Waqf flow scheme
according to PP
Waqf

AIW authorized by

wagqf certificate

Wagf flow scheme
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Waqf

PPAIW
signed AIW by Management of
wakif, nazhir, wagqf assets by
witness Nazhir

Witnessed by
PPAIW and
witnesses

Pledge poured in
AIW

Figure 1: Wagf flow scheme according to PP Wagf.
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As one of the most important elements in the waqf process, AIW contains information
regarding the will of the wakif to distribute his assets through the waqgf mechanism. In
the past, the world of figh did not know about the Waqgf Pledge Deed (AIW), even more
so regarding the official who made the AIW. In figh, people who want to do waqgf only
need to verbally pronounce their wagf pledge in front of people they trust, such as Kyai,
community leaders, mosque priests, or an ustadz. The conventional method of pledge
is currently no longer sufficient, because the evidence in civil law that has perfect proof
power is written evidence or letters in the form of an authentic deed. In addition, an
authentic deed can better ensure the sustainability of a waqf object even though it has
changed generations on the part of the wakif, nazhir and his witnesses.

Article 1868 BW which reads, "a deed whose form is determined by regulations and
drawn up by or in front of an authorized public official at the location where the deed is
made according to its authority ”, contains the requirements for a deed to be considered
authentic. Notary is a veritable public officer [21] which is a profession that is attached
to a person to carry out the goals of the state, namely ensuring order, legal protection,
and legal certainty by making written evidence, namely an authentic deed [22].

Within the scope of civil law, a notary is one of the classic legal professions, in
addition to judges, prosecutors, and advocates [23]. The transfer of waqf assets as in
PP Waqgf which requires waqf pledges to be made in front of PPAIW, is in line with notary
obligations in reading the deed in front of the parties. The reading of the deed by a
notary is a requirement the perfection of the contents of a deed as regulated in Article
16 UUJN. This provision is reaffirmed in Article 44 of the UUJN, that after the deed is
read, the deed must be immediately signed by the parties, witnesses, and a notary. The
provisions for reading and signing are an integral part of the inauguration of the deed.

In practice, in conducting stock wadf, the provisions regarding AIW by PPAIW have
not been implemented. In accordance with the stock waqgf platform provided by AB

SOTS, the stock wagf process is illustrated in the following chart:

SOTS
Wagf flow scheme .
- SOTS accepts (representative of
accor\%r;g fto PP — stock lots — wakif) forwards to
q BWI (Nazhir)
|
N2
Nazhir issues AIW & BWI (Nazhir) Benefits for
wagf certificate — manages waqf — mauquf alaih

Figure 2: Stock wagf flow scheme in practice [24].
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The contradictions depicted through the scheme chart of the stock waqgf process
according to PP Waqgf and according to the practice of its implementation make one
of the most important elements in waqf, namely AIW, blurry. The existence of AIW in
practice is still raised as a form of condition for having a stock wadgf, but it is not made

by PPAIW as a party determined by the Minister and authorized to make AIW.

As a form of productive waqf that currently makes it easier for endowment investors,
it does have a positive impact on the mauquf over in terms of the utilization of their
wagf assets, but the PPAIW not making AIW will result in difficulties in the proving
process when there is a dispute, for example regarding the allocation or distribution of
dividends on the stocks or Problems can also occur. When a wakif who is a stockholder
in a certain company waqf some or all of his stocks, it is certain that AIW must be made
in that company for stocks. State law governing contractual agreements, corporate law,
securities law, and banking law are important determinants of shareholders [25]. The
release of rights to stocks by making AIW in front of PPAIW is the right step to avoid
legal problems in the future.

In the previous discussion, it has been mentioned that only a notary who meets
the requirements can become PPAIW. These requirements include being Islamic, trust-
worthy, and have a certificate of competence in the field of wagf from the Ministry of
Religion. However, considering the legal aspects of the highly developed capital market,
requirements to become a notary a PPAIW for stock waqgf need to be supplemented
with evidence of the Notary’s ability to master capital market law. With the PPAIW
qualification, the existence of AIW as one of the authentic notary deeds is getting

clearer and provides legal certainty for all parties involved in stock wadf.

First, stocks are one of the movable objects that can be donated. As a means of worship,
stock wagf has the aim of improving the standard of living of the community and the
country’s economy in the stock capital market sector, so that in the implementation of
the transfer of waqf a legal basis is needed regarding the Official Making AIW who is
authorized to make AIW as a document containing a statement of the transfer of waqf
assets by the wakif. . The Ministerial Decree that stipulates a Notary as PPAIW is very
necessary, considering that this is the basis for the Notary’s authority to make AIW. In
addition to providing certainty, this legal basis also aims to prevent dualism of authority
between KUA and Notary to prepare AIW in the process of transferring stock waqgf.
Second, there are still contradictions between the stock waqgf procedure according to
PP Waqgf and according to its implementation practice. This right makes one of the most

important elements in waqgf, namely AIW, blurred. One of the reasons for the blurring of
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AlW’s existence is the PPAIW not having made an AIW with certain qualifications. In the
event that PPAIW is a Notary who meets the requirements according to PP Waqgf and
has qualifications in the capital market, it will make the existence of AIW as an authentic
notary deed clearer and provide legal certainty for all parties involved in stock wagf.
Based on the conclusions put forward, there are several recommendations given to

the problems in this study, namely:

1. It is recommended that the regulation regarding the Official Making the Waqf
Pledge Deed for movable objects, especially stocks and other securities, is imme-

diately ratified. In order to avoid the potential dualism of authority that might arise.

2. Additional requirements are needed for PPAIWs who transfer stock waqf with qual-
ifications apart from having received a certificate of expertise from the Indonesian
Wagf Board (BWI), but also having attended Professional Education in the Capital
Market sector from the Financial Services Authority (OJK). This is to clarify the

existence of the Akaf Pledge Deed made by PPAIW with good qualifications.
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