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Abstract.

The state has provided guarantees in the education of all citizens. In addition, the
1945 Constitution has clearly stated that education is a human right. Of course, this
includes people with disabilities as the nation’s successors. The fulfillment of the
rights of persons with disabilities in Indonesia has various problems in terms of the
education pattern, which is still segregated due to lack of accessibility and supporting
facilities to fulfill the educational rights of persons with disabilities. This is even more
difficult with the policy of learning from home by using online learning facilities.
As previously mentioned, the Covid-19 pandemic has forced all students, including
persons with disabilities, to adapt to conditions by undergoing distance learning. Of
course, various related policies and the distance learning processes must protect
people with disabilities to continue receiving education, especially basic education,
which must be followed by all Indonesian citizens. Article 4 paragraph (1) of the National
Education System Law, which upholds human rights, religious values, cultural values,
and national pluralism, implicitly affirms this principle. Therefore, it is necessary to build
a mechanism and legal model to fulfill the educational rights of people with disabilities
in the era of the Covid-19 pandemic. As for the formulation of the problem in this study,
namely: How to ensure disabled people’s right to education? What is the legal model
for fulfilling the educational rights of Covid-19 Disabilities?

persons with disabilities, education rights, Covid-19

While each country’s philosophy will inform the specific laws that govern its national
education system, there is a fundamental philosophy that can be applied across all
nations; this philosophy entails a set of basic obligations for every nation. Every human
being has the right and duty to participate in and contribute to the nation’s educational
system [1]. Article 4 paragraph 1 states: "Education is democratic, fair, and nondis-
criminatory by upholding human rights, religious values, cultural values, and national

inclusivity”. That education must be given to every citizen without exception based on
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the values that grow and develop in Indonesia and the involvement of the community
and the management authority and supporting institutions will be greater than the
central government.

Education is a fundamental human right in Indonesia, Article 31 of the 1945 Consti-
tution of the Republic of Indonesia (UUD NRI 1945). Therefore, it is the responsibility
of all levels of government to ensure that citizens, including those with disabilities,
have equal access to educational opportunities. When considering the implications of
the Disability Law for social justice, it is important to consider the question of how
the law plays a role in the genesis, perpetuation, and eradication of discrimination
against people with disabilities. People with disabilities continue to face significant
barriers when attempting to exercise their right to an equal education due to stigmas
surrounding those with disabilities. It holds that people with disabilities have physical
and mental characteristics that set them apart from the average human in terms of their
physical, sensory, cognitive, neurological, or emotional capabilities [2].

The Covid-19 pandemic poses a serious threat to the worldwide effort to ensure
that all children, regardless of their ability to pay, have access to a quality education.
The coronavirus disease 2019 (COVID-19) has now affected nearly every person on
the planet, The fifth pandemic since 1918. Wuhan City, China, reported a cluster of
new pneumonia cases in late December 2019. First symptoms appeared by December
1, 2019. The patient was diagnosed with viral pneumonia after presenting with fever,
malaise, dry cough, and dyspnea [3].

The Covid-19 pandemic will hit Indonesia this year. Following the designation of a
Health Emergency Society under Law 6 of 2018 on Health Quarantine, the Indonesian
Central Government (Government) issued Government Regulation 21 of 2020 on Large-
Scale Social Restrictions in the Context of Accelerating the Handling of Coronavirus
Disease 2019 (Covid-19) (Health Quarantine Law). Large-Scale Social Restrictions include
mobility, crowds, and public activities (PSBB) that govern things like school and work-
place holidays. The government has repeatedly renewed the PSBB policy, which was
later renamed the Policy for Restricting Community Activities. (PPKM). Indonesia is one
of the 19 co-affected countries that also has an impact on problems in various sectors
of human life, starting from the economic, education, tourism, trade and other sectors.
The COVID-19 virus attacks humans regardless of age, from the age of children to the
elderly are capable to be the victims of this deadly virus. As a result of the COVID-19
pandemic, several policies have been implemented to break the chain of the COVID-19
spread in Indonesia [4]. The Covid-19 pandemic situation has prompted the Government

to stop learning and teaching activities at educational institutions, from early childhood
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to higher education level, to be replaced with online learning at home. In any condition,
including in a disaster situation, the right to education must be prioritized and fulfilled
by the state [5].

This is required by Law Number 8 of 2016 concerning Persons with Disabilities (Law
on Persons with Disabilities), specifically Article 5 paragraph (1) letter e, which states that
"Persons with disabilities have the right to education,” becoming the basis for protecting
and fulfilling this right. In the sixth section of the Law on Persons with Disabilities, it is
specifically regulated regarding the "Right to Education” where Article 10 states the

limitation of the right to education for PWDs, which includes:

1. Students with disabilities should have access to high-quality education at all types,

pathways, and levels.
2. All types, pathways, and levels of education produce teachers and education;
3. become educators from all types, pathways, and levels of education;

4. receive appropriate accommodations as students.

To implement the Disability Law, the government issues Government Regulation
Number 13 of 2020 concerning Adequate Accommodation for Students with Disabilities
(PP 13/2020), which emphasizes the right to education for people with disabilities. In
principle, this policy is an emergency that must be done during the Covid-19 pandemic
to continue to meet the educational rights needs of students, including persons with
disabilities. However, the problems encountered by people with disabilities are more
severe when compared to normal students. Due to mobility and access issues, it's
difficult for disabled people to adapt to home-based, distance education.

With regard to the implementation of distance learning, legal certainty for implement-
ing information and communication technology-based education should not injure the
rights to education, especially basic education which must be followed by all Indonesian
citizens. Distance learning that is in accordance with efforts to fulfill the right to education
in Indonesia during the Covid-19 period is learning that has focused on the nature of
national education itself. This includes education that is based on the Pancasila grund-
norm, the 1945 Constitution of the Republic of Indonesia, and the National Education
System Law, which emphasizes that education must be implemented in a democratic,
fair, and non-discriminatory manner and upholds human rights, religiosity, and cultural
diversity. Distance learning that, and keeps abreast of developments in information
technology, the implementation of which involves synergies between the government,

educational institutions, and the community in the spirit of mutual cooperation [6].
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Problems in the distance learning policy for people with disabilities to be difficult to
accept lessons. Children with certain types of disabilities can acquired material while
studying using WhatsApp with the help of their parents. Intellectually disabled children,
even when accompanied by their parents, find it difficult to understand. The desire
to learn more about how people with disabilities can realize their human right to an
appropriate education motivates this research. And, in the event of a Covid-19 pandemic,
what legal framework is in place to ensure that people with disabilities have access to

appropriate educational opportunities.

This study falls under the category of normative legal research because it seeks to
establish a consensus on a set of predetermined questions. In order to find solutions
to the most pressing issues, the researchers adopted an analytical and philosophical
methodology [7]. It will be analyzed using a descriptive method, which entails detailing
the relevant legal framework, theories, and protections in order to better understand
the issue at hand [8].

The basic philosophical proposition upon which doctrine of human rights is founded is
the existence of a rationally identifiable moral order, the legitimacy of which predates
the social and historical conditions on which all humans rely and which applies to all
humans at all relevant times. This view holds that moral principles and ideas can be
independently verified on a global scale. Nowadays, human rights doctrine is just one
of many universalist moral stances. Human rights are based on the idea that there is
a rationally identifiable moral order whose legitimacy predates the social and historical
conditions on which all humans depend. This moral order applies to all humans at all
times and in all places [9].

Several pre-social domains provide the foundation for moral and just perspectives.
To defend human rights, one must have a means of identifying and distinguishing
between competing moral principles and beliefs. This includes the view that every

rational individual has equal moral value and is the custodian of natural rights are
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grounded in moral universalism and the idea that all humans belong to a single,
interconnected global community. Truths that are universal across time and space can
be identified rationally, which is a premise of moral universalism. Aristotle and the Stoics
are considered to be the progenitors of moral universalism [10]. Therefore, Aristotle’s
Nicomachean Ethics provides a concise summary of the evidence for the existence of

a natural moral order [11].

Thus, human rights have broadened to encompass other areas, such as the class-
room. Since the right to education is guaranteed under international law and has
been defined in a number of human rights instruments, it can be invoked against the
government. A fundamental human right is access to education, as guaranteed by
Article 26(1) of the UDHR. Education is a human right. International law protects parents’
right to guide their children’s religious and moral development (see Article 18 of the
International Covenant on Civil and Political Rights and Article 12 of the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families). Article 13 (1) of the International Covenant on Economic, Social, and Cultural
Rights guarantees everyone the right to education (ICESCR).

The CRPD redefines disability as a social construct and "humanizes” disability issues”
[12]. Included is the right to reasonable accommodation and the belief that disability
results from the social environment failing to meet disabled people’s needs and aspi-
rations [13]. Human rights in the context of disability are highlighted, which lends the
work its unique quality. It is important to note that the CRPD not only Protects civil,
political, economic, cultural, and social rights; outlaws disability discrimination. Article
24 of the CRPD guarantees disabled people’s right to education. This clause has wide-
ranging effects and shouldn’t be separated. It should be understood in light of Article
3’s overarching principles and other textual rights. Article 24 aims to give all students,

regardless of background or ability, access to a high-quality education.

In the 2016 CRPD Committee b, paragraph 10, namely:

1. Learners have inherent rights as human beings. In particular, a child’s parents or
guardians do not have the right to decide what school a child attends. In this

situation, the rights of the child dictate the parental obligation;

2. A guiding principle that places a premium on the success of each student, acknowl-
edges their unique set of circumstances, and encourages them to actively partic-

ipate in and improve society.;
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3. Tools for achieving other basic human rights. This is the primary means by which
people with disabilities can escape poverty, increase their level of community par-
ticipation, and shield themselves from exploitation. Further, it is the most effective

strategy for creating a more welcoming society.

The result of a sustained and proactive effort to eliminate all obstacles to students’
access to quality education, as well as adjustments to institutional culture, pedagogical
approaches, and day-to-day operations to ensure that all students are treated fairly and
have equal opportunity to succeed. Article 28C paragraph (1) Article 31 of Indonesia’s
1945 Constitution and Articles 12, 42, 48, 54, and 60 of the Human Rights Law all
guarantee disabled people an appropriate education. Article 28C paragraph (1) of the
1945 Indonesian Constitution explicitly affirms the right to education. First, the right to
education is the right to fulfill basic needs through education, science, technology, arts,
and culture. Both the economic and social benefits of personal growth and education
were emphasized. Second, "to improve life and humanity” highlights how crucial it is.
The right to education encompasses a wide range of activities that aim to enhance
human well-being and prosperity. This means that the economic, social, cultural, and
other dimensions are all interconnected with the right to education.

Law No. 35 of 2014 amending Law No. 23 of 2002 on Child Protection (Child
Protection Law), and the Law on Persons with Disabilities, among other regulations,
all place special emphasis on protecting and realizing the right to education within the
context of national law. For the purpose of enforcing rules. National Education System
Law Article 4 (3), in principle, that education is regarded as a lifelong process of civilizing
and empowering students. In addition, the National Education System Law requires that
all sectors of society be involved in the planning, development, delivery, and evaluation

of educational programs and services under Article 4, Paragraph 6.

The actualization of the right to education for individuals with various types of disabilities
is a human right that has been explicitly regulated in international and national law.
The fulfillment of this right to education is a manifestation of the state to protect and
serve persons with disabilities, including in the field of education, despite the Covid-19
pandemic, is not a reason to restrict or remove access to educational opportunities
for individuals with disabilities. Organization for Educational, Scientific, and Cultural

Activities of the United Nations (UNESCO) has responded to the negative impact of
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distance learning, which in 2020, UNESCO identified 13 detrimental consequences of
school closures due to the pandemic. One of them is the disruption of the learning
process for people with disabilities as a result of lack of accessibility and technology to
support distance learning for people with disabilities. Because people with disabilities
need assistive devices to receive lessons, distance learning methods carried out from

home will certainly hinder people with disabilities [14].

According to the definition of "distance education,” this type of schooling takes
place when ”"students are separated from educators and learning uses various learn-
ing resources through communication technology, information, and other media,” is
officially recognized by the National Education System Law as well. The concept of
distance learning adopted in Indonesia during this pandemic was carried out based
on an approach according to the availability and readiness of facilities, including online
dominant, online/offline combination and dominant. In connection with the specificity of
each individual with a disability, the use of online and offline learning strategies should
be adapted to the variety of disabilities by taking into account the abilities, needs,
achievements and comfort of each individual [15].

Based on this, the researcher formulated an education model for persons with dis-
abilities during the COVID-19 pandemic, which is outlined in the table that is presented

below:

Based on the table above, it can be said that there are three models in fulfilling
disability education rights during the Covid-19 pandemic, namely a holistic, inclusive
and affirmative approach. These three models must be synergized with the provisions
of the legislation in order to have binding power and coercion to be implemented. At
a minimum, it is regulated in a government regulation to minimize time and ratification
if it is made in the form of a law. In addition, during the Covid-19 emergency, the
laws and regulations made must be more progressive because the country is in a
precarious situation facing Covid-19. Therefore, extraordinary efforts are needed to

fulfill the education rights of persons with disabilities during the COVID-19 pandemic.

The Right to education for persons with disabilities has been identified as a human
dignity in many international instruments, including that of the Universal Declaration of
Human Rights, the Convention on the Right of Persons with Disability, and national law,
namely Law Number 39 of 1999 concerning Human Rights, Law No. National Education

System No. 20 of 2003, and Law No. 8 Year 2016 concerning Persons with Disabilities,
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TABLE 1: Recommendation of Formulated an Education Model for Persons Disabilities During the Covid-19.

No. Problems

1 Unclear distance
learning approach

2. The problem
of distance
learning presents
discrimination

3. The current legal sys-

tem does not ade-
quately protect the
rights of students with
disabilities to receive
an appropriate educa-
tion, which is espe-
cially concerning in
light of the ongoing
COVID-19 pandemic..

Model
Holistic Approach

Inclusive approach

Affirmative Legislation
Approach

INCLAR

Reccomendation

Each institution is responsible for
determining the most effective
method of implementing distance
learning for its program, keeping in
mind that this method may evolve
over time. For instance, schools could
provide short videos on physical
education for all students, use virtual
hangouts to help students socialize,
and provide online counseling
services.

An approach that recognizes that in
the classroom students differ from
one another in understanding, pro-
cessing, and expressing things differ-
ently. Teaching and learning should
utilize multiple methods to support all
learners, including, but not limited to
persons with disabilities.

It is necessary to integrate laws
and regulations at a minimum level
of government regulations or higher
regulations. To provide affirmative
policies for all policies related to dis-
ability education rights by regulating
disability-friendly distance learning
mechanisms and giving educational
institutions the obligation to imple-
ment them with administrative sanc-
tions consequences if they violate.

and many other instruments that regulate both. A holistic, inclusive, and affirmative

approach is needed to ensure disabled people’s right to education during the Covid-19

pandemic. The three models are needed to fulfill the educational rights of disabled

people during the COVID-19 pandemic.

[ .

Abdussamad Z.

disabilities in order to

[Online]. Available:

“The discourse on

remove the

https://doi.org/10.33756/jIr.v3i2.11068.

legal

Utopia for

educational

segregation.”
http://ejurnal.ung.ac.id/index.php/jalrev/JALREV3Issue022021

the people with
2021,

[2] . Lawson A, Priestley M. The social model of disability: Questions for law and legal

DOI 10.18502/kss.v7i15.12101

scholarship? In: Peter B, Flynn E, editors. Routledge handbook of disability law and

human rights. 1st ed. England: Routledge; 2016. pp. 1-3.

Page 324



E KnE Social Sciences

INCLAR

[3] . Huang C, Wang Y, Li X, Ren L, Zhao J, Hu Y, et al. Clinical features of patients
infected with 2019 novel coronavirus in Wuhan, China. Lancet. 2020
Feb;395(10223):497-506.

[4] Erdianti RN, Hidayah NP. “Study at home during the Covid-19 pan-
demic as a legal protection for children’s rights in Indonesia.” 2020.
https:/doi.org/10.22219/1jih.v28i2.12491.

[5] . Rosdianti Y, Ayunda ZM, Novitasari MI. Pelindungan dan Pemenuhan Hak
Atas Pendidikan Bagi Peserta Didik Penyandang Disabilitas di Masa Pandemi
Covid-19 KOMISI NASIONAL HAK ASAS|I MANUSIA REPUBLIK INDONESIA 2021.
Komisi Nasional Hak Asasi Manusia Republik Indonesia, 2021. [Online]. Available:
www.komnasham.go.id

[6] . Gunawan B. Analisis Yuridis Pendidikan Jarak Jauh dalam Perspektif Hak Asasi
Manusia dalam Undang-Undang Dasar NRI 1945 pada Masa Pandemi Covid-19 di
Indonesia. J. HAM. 2020 Apr;11(1):1.

[7] Ishag, Metode Penelitian Hukum dan Penulisan Skripsi, Tesis, Serta Disertasi.
Alfabeta Bandungt, 2017.

[8] . Marzuki PM. Penelitian Hukum. Jakarta: Kencana Prenada Media Group; 2011.

[9] . Mccrudden C, et al. “International law and justice working papers.” [Online].
Available: wwwiiilj.org

[10]. Vieru S. “ARISTOTLE'S INFLUENCE ON THE NATURAL LAW
THEORY OF ST THOMAS AQUINAS,” 2010. [Online]. Available:
http://dictionary.oed.com.prospero.murdoch.edu.au/cgi/entry

[11] . Bertens K. Sebuah ” Kitab Suci ” Etika Nicomachean Ethics. Jakarta: Teraju Mizan
Pubik; 2004.

[12] De Beco G. “THE RIGHT TO INCLUSIVE EDUCATION ACCORDING TO ARTICLE
24 OF THE UN CONVENTION ON THE RIGHTS OF PERSONS WITH DISABIL-
ITIES: BACKGROUND, REQUIREMENTS AND (REMAINING) QUESTIONS,” 2014.
https://doi.org/10.1177/016934411403200304.

[13] Seatzu F. La Convenzione delle Nazioni unite sui diritti delle persone disabili: i
principi fondamentali. 2008.

[14] . Kim LE, Asbury K. ‘Like a rug had been pulled from under you’: the impact of
COVID-19 on teachers in England during the first six weeks of the UK lockdown. Br
J Educ Psychol. 2020 Dec;90(4):1062-83.

[15] Samto, “in a discussion with the Research Team of the Indonesian Human Rights
Commission,” Director of PMPK, Ministry of Education and Culture of the Republic
of Indonesia . Apr. 24, 2021.

DOI 10.18502/kss.v7i15.12101 Page 325



	INTRODUCTION
	METHODOLOGY/ MATERIALS 
	RESULTS AND DISCUSSIONS
	Fulfilment of Person with Disabilities Education Rights as Human Rights
	In the Midst of the Covid-19 Pandemic, A Legal Model to Ensure the Education Rights of People with Disabilities
	CONCLUSION AND RECOMMENDATION
	References

